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Lieutenant Hun MACLE AN 4%” 


1 O THE 


PE T I TION of. Donald Campbell 
of Arad Eſq; - 


ANIEL MACLEAN merchant in Glaſpow, . having Fe 
become bankrupt about the middle of February 1 


1764, the reſpondent, to whom he was indebted by 1 

bill in the ſum of 1507. Sterling, of this date, uſed March g. 3 

an arreſtment in the hands of the petitioner, for the ſum of £504 1 
180 J. Sterling, contained in his accepted bill, due tothe ſaid | 
Daniel Maclean. I 
Upon this arreſtment, a proceſs of forthcoming having | 
lately been brought before your Lordſhips againſt the pe- 
titioner, after ſeveral ſteps of procedure, the Lord Garden- | 
floun Ordinary, by his interlocutor of this date,“ Found, 


n. 18. 
that at the date of the purſuer” s arreſtment, the defender, Ae 


_ © Mr. Campbell, was debitor by” Pill to Maclean, the common 
© debitor, in the ſum of 180. Sterling : Found. that the et- 
( fect of this arreſtment cannot be fruſtrated by voluntary 
conveyances of the common debitor, after he became a 
“ notour bankrupt ; and therefore, preferred the purtuer ; 
upon his arreſtment, and decerned in the forthcoming.” | 
In forming his anſwers to the reclaiming petition, which 
has been preſented againſt this mterlocutor, the a" | 
{hall 


oF: 


(„ 


Jan 12. 
1764. 


* 


ſhall not at all enter into a variety of particulars which 
have been thrown out in the petition, 1n order to amuſe 


your Lordſhips, and to perplex a cauſe of itſelf by no 


means intricate. The whole facts which are eſſentially ne- 
ceſſary to the determination of the difpute btwixt theſe par- 
ties, may be brought within a very narrow compaſs, and 
are moſt of them acknowledged by the petitioner himſelf. 

It is not diſputed that Mr. Campbell of Airds, the petiti- 
oner, had granted a bill to Mr. Daniel Maclean, for the ſum 
of 180 J. now craved to be made forthcoming, and that this 
bill was actually in poſſeſſion of Maclean on the 5th of 
March, the day upon which the arreſtment was uſed in the 
hands of Mr. Campbell by the reſpondent. By what means, 
or for what purpoſe it was, that the petitioner had granted 
to Mr. Maclean this bill for 180 J. fterliny, is not here material 
to enquire; neither can the reſpondent, who is only a creditor 
of Mr. Maclean's, and altogether unacquainted with the pri- 
vate tranſactions which may have taken place betwixt him 
and the petitioner, pretend to give your Lordſhips ſatisfac- 
tion upon that point: Certain it is, that upon the th March 
1764, Daniel Maclean was poſſeſt of the petitioner's bill for 
180 J. and it is equally certain, that the ſum thereby due, 
was upon that day duly and properly affected by the re- 
ſpondent's arreſtment uſed in the hands of the petitioner. 

The only circumſtance therefore, which can afford the 
petitioner any pretence for refuſing to make this ſum forth- 
coming to the reſpondent, in virtue of his arreſtment, is 
ſhortly this : 

In Fanuary 1764, Mr. Maclean had granted to Captain 
John Campbell, ſon to the — two bills amounting to- 
gether to 180 J. 

Theſe two bills, 3 by 8 were, of this date, 
duly indorſed by Captain Campbell to Mr. John Campbell, 
caſhier of the royal bank, for value received. 4 


UC] 
In the month. of February thereafter, Mr. Maclean ha- 
ving failed in his circumſtances, before either of his bills 
were due, being only made payable two months after date, 
Mr. Campbell the caſhier, wrote a letter on the 15th of that 
month to Captain Campbell, by whom they had been in- 
dorſed to him the caſhier, and who conſequently was liable 
in recourſe, acquainting him of Mr. Maclean's failure; and 
therefore, defiring the Captain to take payment of theſe bills 
in the beſt way he could, for that it would be impoſlible 
for him to lie out of his money for any longer time, 
However, upon not receiving the anſwer to this letter ſo 
ſoon as he expected, Mr. Campbell the caſhier, of this date, Mare 
wrote to Maclean himſelf, telling him, that he had been 176 
obliged to proteſt the two bills; and, at the ſame time, 
begging, that for his further ſecurity, Maclean would in- 
dorſe to him the acceptance which he was poſſeſt of by Mr, 
Campbell of Airds, for preciſely the ſame ſum; and, accor- 
dingly, Mr. Mac/can did actually comply with this requeſt. 
On the 7th March, no leſs than two days afcer the reſpon- 
dent's arreſtment, he wrote an anſwer to Mr. Campbell the 
caſhier, incloſing, at the ſame time, Airdi's acceptance, 
indorſed to him as defired, only begging of him, that 
he would not inſiſt for payment thereof, till the / h:t/unday 
thereafter; and Mr. Campbell the caſhier, having agreed to 
this delay, the money was, about the term ſtipulated, re- 
mitted to him by a bill upon Glaſgow, payable 26th May ; 
upon which, his own acceptance, originally granted to Mac- 
lean, and by him indorſed to the caſhier, in manner above 
mentioned, was delivered up into his hands, and, at the 
ſame time, the caſhier indorſed to him Maclean's two bills, 
which had been accepted by him to the petitioner's ſon, and 
by that getleman indorſed to the caſhier, 

From this ſhort view of the facts, the plea to be main- 
tained upon the part of the reſpondent appears to be ex- 
tremely obvious. —Upon the 5th March 1764, the petitio- 
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ner was indebted to Daniel Maclean in 180 l. by his accepted 
bill for that ſum in Maclean's poſſeſſion. Upon that day, 


the ſum in queſtion was duly and lawfully affected by an 


arreſtment uſed in the hands of the debitor, at the in- 
ſtance of the reſpondent, one of Maclean's juſt and 
lawful creditors. - From that moment, therefore, that the 
arreſtment was laid on, the reſpondent apprehends it to be an 
eſtabliſhed point, that no deed, either of Maclean the bankrupt, 
of the petitioner, or of any other perſon, could have the effect 
of defeating the reſpondent's diligence, or of intitling any 
other perſon to draw payment of a ſum which had been 
once fairly attached by an arreſtment at his inſtance. 
Your Lordſhips will certainly be of opinion, that it muſt 
require ſome very extraordinary arguments, to overturn a 
propoſition which appears to be ſo clearly founded both in 
law and ſound reaſon. 

The petitioner, in the firft place, lays great weight u upon 
the particular circumſtances of this caſe. —It is ſaid, © That 
* his acceptance was only put into Maclean's hands, to 
“ have effect in a certain event which never exiſted ; it was 
“in his hands fine cauſa, at the date of the arreſtment ; 
and ſuppoſing he had brought an action againſt the peti- 
tioner for payment of the contents of the bill, it would 
have been a good defence againſt ſuch action, that the 
bill had been put into his hands, not for actual value, 
but to remain with him as a ſecurity or protection againſt 
the effect of two acceptances which he had granted to 
Captain Campbell, and that, in fact, he had advanced no 
money on theſe acceptances.” 

What is here maintained, therefore, is, that there was 
no jus credit: veſted in Maclean, by means of the petitioner's 
accepted bill in his poſſeſſion; and that, conſequently, up- 
on the 5th March, there was nothing in his perſon to be 
attached by the reſpondent's arreſtment.—What private 
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tranſactions may have, at any time, taken place, with re- 


gard 


1 


gard to chis bill betwixt the petitioner and his ſon Mr. 
Campbell the caſhier, and Mr. Maclean the reſpondent, who 
had not the leaſt concern in theſe tranſactions, has had no 


opportunity of being informed. Certain he is, that no. 


ſuch thing appears either from the bill itſelf, or from the 
letters which have been hitherto produced in this proceſs, 
- altho' the petitioner ſurely has had every advantage that 


his heart could deſire. —He was himſelf a party to the cor- 


reſpondence ; he knew of all the letters which had paſt up- 


on that! ſubject, and had it in his power to conceal what 


he had a mind, and to. produce only ſuch as were moſt for 
his purpole. : 


The bill itſelf is in the uſual form, and bears for value 


received. The purpoſe of granting it was not merely as a 


ſecurity, and to take effect only upon condition that Mac- 
| lean punctually paid the two bills that had been accepted by. 


him to the petitioner's ſon. The clear intention of parties 


ſeems to have been, that the bills ſhould take effect in all 
events. There does not appear the leaſt purpoſe that this. 


bill due by the petitioner was contrary to the expreſs tenor 
of it, to remain in Maclean's hands merely as a ſecurity : 
He might no doubt have diſpoſed of it as he had a mind : 


He might have indorſed it for value in the ſame manner as 
Captain Campbell indorſed Mr. Maclean's two acceptances to 


Mr. Campbell the caſhier. At the time of theſe tranſactions 
themſelves, the parties intereſted appear never to have 


dreamt of this idea now ſuggeſted by the ingenuity of the 


petitioner's council, that his acceptance to Maclean was 
merely conditional, and could neither be purſued upon by 


Maclean himſelf, nor indorſed by him in the ordinary courſe 


of buſineſs. If Maclean was only to have action upon this 
bill, in the event of his having paid his two acceptances to 
Captain Campbell, to what purpoſe was it for Mr. Campbell 
the caſhier, after Maclean's failure, to demand an indorſati- 
on thereof from Maclcan, in ** by that means to operate 


payment 


N 
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payment from the petitioner ? or, to what purpoſe was it 
that Mr. Maclean in his anſwer incloſes him the acceptance 
ſo indorſed to him, upon condition that he ſhould let it lye 
over till Whitſunday ? If it had been then imagined, that 
no action could lye againſt the petitioner upon this bill, 

the indorſing it to Mr, Campbell the caſhier would have 
been a very - uſeleſs piece of trouble, and the precaution 
which is taken by Macltan would be equally uſeleſs, of 
ſtipulating from him a ſmall delay of payment for the pe- 
titioner. 

The petitioner next goes on to obſerve, that“ tho' it may 
be true, that Maclean's affairs were in diſorder, and that 
diligence was ſoon after taken out againſt him, it is by 
no means clear that he was a notour bankrupt in terms 
of the act 1696; at leaſt, there is no proof of his infol- 
vency betore your Lordſhips.” 

Here the petitioner labours under a very great miſtake. 
What the law has required to conſtitute a perſon bankrupt 
in terms of the act 1696, fo as to reduce all partial prefe- 
rences granted within the 60 days, is inſolvency, joined to 
one or other of theſe four alternatives, impriſonment, reti- 
ring to the ſanctuary, abſconding, or forcibly defending 
himſelf from diligence. For proof of the inſolvency, the 
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reſpondent has produced a truſt deed, wherein, upon that 


very account, Mr. Maclean has conveyed all his effects to 
certain perſons for the behoof of his whole creditors. And 
with regard to the other requiſites, altho* the law has only 
required one of the above mentioned characteriſtics of 
bankruptcy, there happen to be no leſs than three that meet 
in the perſon of Maclean. His retiring to ſanctuary on the 
18th February 1764, 16 days before he indorſed the bill in que- 
ſtion to Mr. Canptell the caſhier, is vouched by a certificate 


from the baillie of the abbey : His abſconding, by a caprion | 
at the inſtance of Mr. Charles Ferguſon, whereby it appears, 
that aſter three, ſeveral ſearches made on as many ſeveral 


days, viz. 13th, 14th, and 15th Maree, during all which he 


could 


1 


could not be found; and his actual impriſonment, by a 
certificate from the Keeper of the priſon of Gοσ u ανο, from 
which it appears, that he had been actually impriſoned 
there for two or three hours on the 16th of ſaid month, at 
the inſtance of Meflrs. Murdoch and company, merchants 
in G/aſgow ; all which unqueſtionably took place within a 
few days after the bill in queſtion was indorſed by him to 
Mr. Campbell the caſhier. 

It was not even necellary for the reſpondent, in order to 
prevail in this furthcoming, to ſubſume, that Maclean, at 
the time of granting the indorſation to the caſhier, was 
bankrupt, in terms of the ſtatute 1696. Your Lordſhips 
will obſerve, that the reſpondent's arre{tment bears date the 
5th of March; the indorſation from Mac/:an to Mr. Camp- 
bell the caihier was not granted till two days thereafter ; 
and as this indorſation was not intitled to any of the ex- 
traordinary privileges of bills, having been granted not in 
the way of commerce for money inſtantly paid down, but 
in ſecurity of an anterior debt, there can be no doubt that 
the arreſtment, as it was prior in time, ſo it was clearly 
preferable to the poſterior indorſation, according to the 
common rules of law, independent of any ſtatute whate- 
ver: An arreſtment has been always held to create a nexus 
realzs upon the ſubject in favours of the arreſter, which 
cannot be defeated by any poſterior deed of the common 
debitor. 

The petitioner ſeems alſo to infinuate, that altho' the in- 
dorſation be poſterior to the date of the arreſtment, yet that 
it was only granted in conſequence of a previous promiſe 
made to Mr. Campbell the caſhier, by Maclean. 

In antwer to this obſervation, which is not now ſo ſtre— 
nuoufly inſiſted in as it was before the Lord Ordinary: Al- 
lowing that the fact had been clearly inſtructed, which is 
by no means the caſe, the reſpondenc does not fee how it 
can avail the petitioner in the ſmalleſt degree, altho' there 


had 


* 
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had been a previous promiſe made by Maclean, of indorſin 


to the caſhier the petitioner's acceptance, yet till that was 


done, the legal jus exigendi thereof ſtill remained in the 
perſon of Maclean himſelf, liable to be conveyed by him, 
or attached for any of the debts ; ; and having been once 
carried to the reſpondent by a formal arreſtment, that ar- 
reſtment could not, thereafter, be diſappointed by any after- 
conveyance of Maclean's, even altho' granted in conſequence 
of a previous promiſe: Your Lordſhips will always regard 
the conveyance, whether voluntary or judicial, which has 
been firſt completed, and not the one which has been firſt 
promiſed; or only intended. Thus it has been always 
found, that an arreſtment is preferable, even to a formal 
aſſignation, unleſs it has been completed by an intimation 
prior to the date of the arreſtment; and much more will 
this rule hold good, when, as in the preſent caſe, there has 
only been a verbal agreement to aſſign or to indorſe. 

Your Lordſhips will alſo obſerve, that this promiſe itſelf 


is ſuppoſed to have happened ſome time in the month of 


February, a few days only before Maclean's notour bank- 
ruptcy, and conſequently would be equally liable to chal- 
lenge on that account with the indorſation. 


Upon the whole, the reſpondent apprehends, that the 


determination of this diſpute comes. to a very {imple point. 
Maclean at the time of his bankruptcy, ſtood poſſeſt of the 
petitioner's accepted bill for 180 J. This bill, like all the 
other funds of Maclean, was liable to be attached by his 


creditors, according to the uſual forms of law. The re- 
ſpondent, on the 5th of March, uſed a formal arreſtment 
in the hands of the petitioner, and by that means created 


to himſelf a preference upon that particular ſubject, before 
all the other creditors of Maclean. There was, however, it 
would ſeem, another. creditor more highly favoured by 
Maclean, to whom he rather chooſe voluntarily to indorſe 
this ſum in payment of his debt, than allow it to be ta- 
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ken up by the reſpondent by means of his legal diligence; 
Here, therefore, is a partial preference granted by a bank- 
rupt, which is not only reducible upon the general footing 
of the act 1696, as being a ſecurity granted by a bank- 
rupt to one creditor in preference of another, after his no- 
tour bankruptcy, but is in itſelf altogether inept and void, 
as being a conveyance of a particular ſubject, which had 
already been attached by the prior diligence of a juſt and 
lawful creditor. | 

Nor will your Lordſhips, it is believed, be the more in- 
clinable to ſupport this indorſation from Maclean to Mr. 
Campbell the caſhier, when it is conſidered who was to reap 
the benefit thereof. Captain Campbell younger of Airds, 
your Lordſhips have been already informed, had indorſed 
to Mr. Campbell the caſhier, Maclean's two acceptances for 
180 l. and upon Mr. Maclean's failure, when theſe two 
bills were proteſted by the caſhier for not payment, Cap- 
tain Campbell, the indorſer, was no doubt liable to him in 
recourſe. —The effect, therefore, of the indorſation grant- 
ed by Maclean, was truly to ſave Captain Campbell, a near 
relation of his own, at the expence of the reſpondent, who 
happened not to be ſo intimately connected with him. 


In reſpect whereof, &c. 
HENRY DUNDAS: 
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